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PART  180— ARBITRATION  OR  OTHER 
DISPUTE  SETTLEMENT  PROCEDURES 

Cautionary  Language  Requirement 

The  Commodity  Futures  Trading  Com¬ 
mission  (“Commission”)  has  amended 
regulation  §  180.3(b)  (4)  under  the  Com¬ 
modity  Exchange  Act,  which  requires 
certain  cautionary  language  to  be  in¬ 
cluded  in  any  agreement  between  a  cus¬ 
tomer  and  a  futures  commission  mer¬ 
chant,  floor  broker  or  associated  person, 
in  which  the  customer  agrees  t6  arbitrate 
any  future  claim  or  grievance. 

As  originally  adopted,  §  180.3(b)  (4) 
was  introduced  by  a  clause  which  pro¬ 
vided  that  such  customer  agreements 
must  contain  “the  following”  cautionary 
language,  41  FR  42946-47  (September  29, 
1976).  The  amendment  to  §  180.3(b)(4) 
modifies  the  introductory  clause  to  pro¬ 
vide  that  the  customer  agrreement  must 
contain  cautionary  language  “to  the  fol¬ 
lowing  effect.”  The  purpose  of  this 
amendment  is  to  facilitate  incorporating 
the  required  cautionary  language  into 
the  arbitration  agreements  presently 
used  by  futures  commission  merchants 
and  other  registrants  without  necessitat¬ 
ing  the  use  of  the  verbatim  language. 

Several  commentators  said  that  re¬ 
quiring  futiires  commission  merchants  to 
use  the  exact  language  specified  in  §  180.- 
3(b)  (4)  creates  a  number  of  practical 
problems.  For  example,  one  commenta¬ 
tor  said  that  some  arbitration  agree¬ 
ments  presently  used  by  futures  com¬ 
mission  merchants  refer  to  the  cus¬ 
tomer  as  “I,”  while  in  the  cautionary 
language  of  §  180.3(b)  (4)  refers  to  the 
customer  as  “you.”  To  comply  with  the 
regulaticm,  one  commentator  said,  some 
futures  commission  merchants  might 
have  to  rewrite  their  custmner  agree¬ 
ments  completely.  One  commentator  also 
suggested  that.  In  the  case  of  a  futures 
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C(»nm]sslon  merchant  that  is  also  a  se¬ 
curities  broker,  the  cautionary  language 
should  apply  only  to  a  commodities  ac- 
coimt,  rather  than  both  ctnnmodities 
and  securities  accounts,  if  a  single  agree¬ 
ment  is  to  be  used  for  disputes  involving 
both  types  of  accounts. 

The  Commission  is  persuaded  that 
technical,  non-substantive  deviations 
from  the  cautionary  language  reqiiired 
by  §  180.3(b)  (4)  like  those  mentioned 
above  would  not  undermine  the  basic 
purpose  of  §  180.3:  to  ensure  that  the 
use  by  commodity  customers  of  contract 
market  arbitration  or  other  dispute 
settlement  procedures  is  voluntary.  Ac¬ 
cordingly,  that  provision  has  been 
amended  to  permit  registrants  to  make 
such  minor  changes  in  the  cautionary 
language.  However,  the  Commission 
wishes  to  emphasize  that  it  does  not  in¬ 
tend  by  this  amendment  to  authorize  any 
deviations  from  the  text  of  the  caution¬ 
ary  language  required  by  §  180.3(b)  (4) 
which  alters,  in  substance  or  effect,  the 
plain  meaning  of  the  language  in  any 
material  respect. 

In  consideration  of  the  foregoing,  the 
Commission  hereby  revises  §  180.3(b)  (4) 
of  Chapter  I,  Title  17  of  the  Code  of 
Federal  Regulations,  as  follows: 

§  180.3  Voluntary  prorcdurr  and  roni- 
puliMiry  payments. 

«  •  •  •  • 

(b)  ♦  •  * 

(4)  The  customer  agreement  must 
contain  cautionary  language,  printed  in 
large  boldface  type,  to  the  following 
effect: 

WHILE  THE  COMMODITY  FU¬ 
TURES  TRADING  COMMISSION 
(CFTC)  RECOGNIZES  THE  BENEFITS 
OF  SETTLINO  DISPUTES  BY  ARBI¬ 
TRATION,  IT  REQUIRES  THAT  YOUR 
CONSENT  TO  SUCH  AN  AGREEMENT 
BE  VOLUNTARY.  YOU  NEED  NOT 
SIGN  THIS  AGREEMENT  TO  OPEN 
AN  ACCOUNT  WITH  [name!.  See  17 
CFR  180,1-180.6. 


BY  SIGNING  THIS  AGREEMENT. 
YOU  MAY  BE  WAIVING  YOUR  RIGHT 
TO  SUE  IN  A  COURT  OP  LAW,  BUT 
YOU  ARE  NOT  WAIVING  YOUR 
RIGHT  TO  ELECT  AT  A  LATER  DATE 
TO  PROCEED  PURSUANT  TO  SEC¬ 
TION  14  OP  THE  COMMODITY  EX¬ 
CHANGE  ACT  TO  SEEK  DAMAGES 
SUSTAINED  AS  A  RESULT  OP  A  VIO¬ 
LATION  OP  THE  ACT.  IN  THE  EVENT 
A  DISPUTE  ARISES.  YOU  WILL  BE 
NOTIFIED  IP  [name]  INTENDS  TO 
SUBMIT  THE  DISPUTE  TO  ARBITRA¬ 
TION.  IP  YOU  BELIEVE  A  VIOLATION 
OP  THE  COMMODITY  EXCHANGE 
ACT  IS  INVOLVED  AND  IF  YOU  PRE¬ 
FER  TO  REQUEST  A  SECTION  14 
“REPARATIONS”  PROCEEDING  BE¬ 
FORE  THE  CFTC,  YOU  WILL  STILL 
HAVE  45  DAYS  IN  WHICH  TO  MAKE 
THAT  ELECTION. 

•  •  •  •  • 

(Secs.  5a(ll)  and  8a  Commodity  Exchange 
Act,  as  amended,  7  U.S.C.  7a(ll),  12a 
(Supp.  V.  1976).) 

This  amendment  shall  be  effective  im¬ 
mediately.  The  Commission  finds  that 
the  notice  and  other  public  procedures 
called  for  by  5  U.S.C.  553  (1970)  are  not 
required.  To  begin  with,  the  amendment 
relieves  a  restriction  in  that  registrants 
are  no  longer  required  to  adhere  ver¬ 
batim  to  the  exact  language  contained  in 
§  180.3(b)(4).  The  amendment  will  im¬ 
pose  no  additional  duty  of  affirmative  ac¬ 
tion  on  anyone,  nor  will  immediate  adop¬ 
tion  impose  a  hardship.  Second,  the 
amendment  is  technical  in  nature  and 
is  similar  in  substance  and  effect  to  an 
interpretative  rule. 

Issued  in  Washington  on  January  13. 
1977. 

By  the  Commission. 

William  T.  Bagley, 
Chairman,  Commodity 
Futures  Trading  Commission. 
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